issued.  Further, respondent asserted that Mr, Ridley's
modifications indicating that the respondent's negligence
was high were not based on Mr, Ridley's personal evaluation
and that Mr. Ridley simply carried out a direct order from
his supervisor to amend and modify the citations.  As a
result of this, respondent asserted that all of the citations
were "specially assessed."

MSHA's Inspector Manual Guidelines requires an inspector
to complete the appropriate "Inspector's Statement" portion
of the citation form to be completed as soon as possible
during the same day when the violation is cited.  The instructions
advise that the inspector should fill in the portion of the
statement which relates to'gravity and negligence while the
facts are fresh in his mind.  The instructions also state
that failure to adequately document the Inspector's statement
will result in assessments that are inaccurate, either too
high or too low, and thus ineffective.

Based on all of the testimony and evidence presented at
the hearings in these cases it is my opinion that the statement
made in MSHA's Narrative Findings for a Special Assessment
that "the proposed penalty reflects the results of an
objective and fair appraisal of all the facts presented"
is simply not so.  The sequence of events leading to the
issuance of the citations leaves much to be desired.  One
inspector issued the citations based on record searches made
by a second inspector.  A third inspector modifies the citations
based on direct orders from a fourth inspector who happens
to be his direct supervisor.  Further, there is no rational
explanation as to why the first inspector made no negligence
findings as required by MSHA's Inspector's Manual Guidelines
(exhibit R-l) , nor is there any explanation as to why Mr. Dukes
did not modify the citations himself.  The record reflects
that he is an authorized inspector and has the authority
to issue citations.

During the course of oral arguments in this case,
respondent's representative suggested that Supervisory Inspector
Dukes' role in the, modification of the citations, as well as
the instructions given to Mr. Travis as to when he should file
the reports which resulted in the citations, was somehow out
of retaliation for some personal grudge which Mr. Dukes
purportedly harbored toward the respondent (Tr. 133-138).
Respondent's representative was reminded from the bench
that I view such accusations as serious matters, and that
any suggestion that any MSHA official may have acted improperly
should be directed to that agency.

287 the citations were serious.
